
THE COMPTROLLER OENtRAL 
DECISION O F  T W I  U N l T @ D  S T A T R I  

W A S H I N G T O N ,  O . C .  2 0 5 4 8  

MATTER OF: Kavouras, Inc. 

DIGEST: 

DATE: November 12, 1985 

Protest is sustained where, due to 
procuring activity's failure to synopsize 
a procurement in the Commerce Business 
Daily in compliance with regulatory 
requirements for procuring telecommun- 
ications equipment from a General Services 
Administration nonmandatory Federal Supply 
Scheaule contract, protester was unreason- 
ably excluded from an opportunity to 
compete. 

Kavouras, Inc. (Kavouras), protests the Federal 
Aviation Administration's (FAA) issuance of purchase order 
No. DTFA14-85-F-81574 for the lease of 15 radar weather dris- 
play systems to Alden Electronics (Alden). The order was 
issuea in the amount of $91,323 under contract No. GSOOK- 
8601-S0229, which had been awarded to Alden by the General 
Services Administration (GSA) unaer Federal Supply Scheaule 
COntrdCt, group 58, part VI, Multiple Awara Telecommunica- 
tions Scheaule. 

We sustain the protest. 

Kavouras complains that the FAA failed to proviae 
adequate time to prepare a quotation and the procurement 
should have been synopsized in the Commerce Business Daily 
(CBD) to give prospective offerors such as Kavouras adequate 
notice of the requirement. 

On Friday, July 12, 1985, the FAA solicitea prices for 
the radar equipment from Alaen and Kavouras. At that time, 
Kavouras indicated that it neeaed to review the equipment 
specifications. The FAA sent the specifications to Kavouras 
by overnight delivery service; however, Kavouras states that 
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it  d i d  n o t  r e c e i v e  tne  s p e c i f i c a t i o n s  u n t i l  blondlay, J u l y  1 5 ,  
1985-- the  d a t e  o n  w h i c h  t h e  FAA r e q u e s t e d  t h e  f i r m ' s  price. 
C o n s e q u e n t l y ,  K a v o u r a s  s t a t e s  t h a t  i t  was u n a b l e  t o  prepare 
a q u o t a t i o n .  

The FAA asser t s  t h a t  i t  p r o p e r l y  c o n d u c t e a  t h i s  
p r o c u r e m e n t .  T h e  FAA s t a t e s  t h a t  u s e  of t n i s  GSA Federal  
S u p p l y  S c h e d u l e  c o n t r a c t ,  g r o u p  58, p a r t  V I ,  is m a n d a t o r y  
a n d ,  tnerefore ,  t h e  a g e n c y  was n o t  r e q u i r e d  t o  s o l i c i t  
q u o t a t i o n s  from n o n s c h e d u l e  sources s u c h  a s  K a v o u r a s .  I n  
s u p p o r t  of i t s  d e t e r m i n a t i o n ,  t h e  FAA r e l i e s  upon t n e  pro- 
v i s i o n s  of t h e  F e d e r a l  t i c q u i s i t i o n  R e g u l a t i o n  (FAR) ,  4 8  
C.E.R.  9 4 0 4 ( ~ )  ( l ~ & 4 ) .  Those p r o v i s i o n s  p r o v i d e  t h a t  when 
o r d e r i n y  f r o m  m a n d a t o r y  s c h e d u l e s ,  " o r d e r i n g  offices s h a l l  
n o t  s o l i c i t  . . . q u o t a t i o n s  or o t n e r w i s e  t e s t  t h e  m a r k e t  . . . f o r  t n e  p u r p o s e  of s e e k i n g  a l t e r n a t i v e  s o u r c e s  t o  
Feaeral  S u p p l y  Schedu le  L s o u r c e s ]  . ' I  

W h i l e  t h e  FAA i s s u e d  t h e  p u r c n a s e  o r u e r  t o  A l d e n  o n  t h e  
D a s i s  of i t s  b e l i e i  t h a t  u s e  of t n i s  G S A  F e d e r a l  S u p p l y  
S c h e a u l e  c o n t r a c t  is n i a n u a t o r y ,  t h e  " G e n e r a l  I n s t r u c t i o n s "  
t o  Federal  S u p p l y  S c h e a u l e  c o n t r a c t ,  g r o u p  5 8 ,  p a r t  V I  
( w h i c h  FAA h a s  p r o v i d e u  t h i s  O f f i c e ) ,  p r o v i d e  t n a t  u s e  of 
t h e  s c n e d u l e  i s  n o n m a n d a t o r y .  G5k h a s  c o n f i r m e d  t o  t h i s  
u f f i c e  t ha t  t h i s  F e d e r a l  S u p p l y  S c h e u u l e  c o n t r a c t  is a 
n o n m a n a a t o r y  t e l e c o m m u n i c a t i o n s  s c h e d u l e .  

An order  placed a g a i n s t  a (;SA n o n m a n d a t o r y  
t e l e c o m m u n i c a t i o n s  s c h e a u l e  c o n t r a c t  ( i n c l u d i n g  a m u l t i p l e -  
award s c h e d u l e ) ,  as here,  i s  s u b j e c t  t o  t h e  r e q u i r e m e n t s  of 
s e c t i o n  201-40 .006  ot t h e  Federal  I n f o r u t a t i o n  R e s o u r c e s  
hanayernent  R e g u l a t i o n  Temp. Reg. 1 1 ,  50 Fed. Reg. 13 ,319 ,  
13 ,330  ( t o  be coa i f ied  a t  4 8  C.F.lc. ~1 2 u l - 4 0 . 0 0 & ) .  The 
r e g u l a t i o n ,  p r o m u l g a t e a  Dy GSA, p r o v i d e s  t h a t  a c o n t r a c t i n g  
a g e n c y  may n o t  place a n  oraer  i n  e x c e s s  or $ 5 0 , 0 0 0  a c j a i n s t  a 
n o n m a n d a t o r y  t e l e c o m m u n i c a t i o n s  s c h e d u l e  c o n t r a c t  w i t h o u t  
f i r s t  c o n s i d e r i n g  t h e  a v a i l a D i l i t y  or otner  s o u r c e s  uy 
p u b l i s h i n g  a s y n o p s i s  i n  t h e  CBD a t  l e a s t  1 5  d a y s  p r i o r  t o  
p l a c i n g  t n e  order. Tne  s y n o p s i s  a n n o u n c e s  t h e  i n t e n t  t o  
place t h e  oraer a n d ,  basea o n  the r e s p o n s e s  of n o n s c h e d u l e  
v e n d o r s ,  t h e  a y e n c y  d e t e r m i n e s  w h e t n e r  p l a c i n y  t h e  oraer 
w o u l a  be t h e  l eas t  c o s t l y  a l t e r n a t i v e .  I f  e v a l u a t i o n  o f  t h e  
r e s p o n s e s  i n d i c a t e s  t h a t  p l a c i n g  t h e  order w o u l a  n o t  b e  t h e  
l ea s t  c o s t l y  a l t e r n a t i v e ,  t h e  c o n t r a c t i n g  a y e n c y  t h e n  
n o r i n a l l y  s h o u l a  i s s u e  a formal s o l i c i t a t i o n  ancl i n v i t e  a l l  
v e n a o r s ,  i n c l u d i n g  S c h e d u l e  v e n d o r s ,  t o  compete. 
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Here, FAA i s s u e d  a p u r c h a s e  oraer t o  A l d e n  a g a i n s t  t h a t  
f i r m ' s  n o n m a n d a t o r y  s c h e d u l e  c o n t r a c t ,  i n  e x c e s s  of t h e  
$ 5 0 , 0 0 0  t h r e s h o l d  f o r  r e q u i r i n g  CBD n o t i c e .  T h u s ,  u n a e r  t h e  
above r e g u l a t i o n ,  t h e  FAA, a t  l e a s t  15 d a y s  p r io r  t o  i s s u i n g  
the oraer t o  A l d e n ,  s h o u l d  h a v e  p u b l i s h e d  n o t i c e  of i ts  
i n t e n t  t o  do so i n  t h e  CBD. However ,  b a s e d  upon t h e  i n i s -  
t a k e n  b e l i e f  t h a t  i t  was p l a c i n g  t h e  order a y a i n s t  a manaa- 
t o r y  s c h e d u l e  c o n t r a c t ,  t h e  FAA f a i l e d  t o  comply  w i t h  these 
r e g u l a t o r y  r e q u i r e m e n t s .  F u r t h e r ,  w h i l e  t h e  FAA s t a t e s  t n a t  
o n e  of t h e  raaar w e a t h e r  d i s p l a y  s y s t e m s  leasea f r o m  A l d e n  
was u r g e n t l y  r e q u i r e d ,  t h e  a g e n c y  aoes n o t  i n d i c a t e  t h a t  
there was a n y  u r g e n c y  f o r  t h e  r e m a i n i n g  1 4  s y s t e m s  when t h i s  
p r o c u r e l n e n t  was i n i t i a t e d  i n  J u l y  1 9 8 5 ,  w h i c h  w o u l a  j u s t i f y  
t h e  a g e n c y ' s  f a i l u r e  t o  s y n o p s i z e  t h e  r e q u i r e m e n t .  

Because o f  t h e  F U ' s  f a i l u r e  t o  comply  w i t h  t h e  
s y n o p s i s  r e q u i r e i n e n t ,  K a v o u r a s  was d e n i e a  t h e  1 5  d a y s  
allowed u n d e r  t h e  r e g u l a t i o n  t o  prepare a r e s p o n s e  t o  a CBD 
n o t i c e  s p e c i f y i n g  t h e  a g e n c y ' s  r e q u i r e m e n t s  a n a  i n s t e a a  was 
i m p r o p e r l y  r e q u i r e d  t o  prepare a q u o t a t i o n  i n  2 w o r k i n g  d a y s  
w i t n o u t  b e n e f i t  o f  t h e  a g e n c y ' s  precise s p e c i f i c a t i o n s .  I n  
o u r  v i e w ,  K a v o u r a s  was u n r e a s o n a b l y  e x c l u a e d  f r o m  a n  oppor- 
t u n i t y  t o  compete a n d  w e  s u s t a i n  t h e  protest .  - See Harris 
C o r p o r a t i o n ,  64  C o m p .  Gen. 460 ( 1 9 8 5 ) ,  85-1 C.P.D. 11 455;  
Comdisco, I n c . ,  64 Comp. Gen. 1 1  ( 1 9 8 4 ) ,  84-2 C.P.D. 11 416 ,  
Math Box I n c . ,  B-217098, kar .  2 8 ,  1 9 8 5 ,  85-1 C.P.D. 11 371.  

The FAA i h i t i a l l y  s u s p e n d e d  d e l i v e r y  o n  1 4  of t h e  15 
radar weather d i s p l a y  s y s t e m s  leased from A l d e n  p e n a i n g  t h e  
r e s o l u t i o n  o f  t h i s  p ro t e s t .  However ,  by  l e t t e r  of 
O c t o b e r  2 ,  1 5 8 5 ,  t h e  FAA h a s  a d v i s e a  o u r  O f f i c e  t n a t  for  
s a f e t y  r e a s o n s ,  i t  was n e c e s s a r y  t o  proceed t o  i n s t a l l  t h e  
r e m a i n i n g  e q u i p m e n t .  The  FAA e x p l a i n s  t h a t  b e c a u s e  u s e  of 
t h e  e x i s t i n g  radar s y s t e m s  r e c e n t l y  h a s  b e e n  d i s c o n t i n u e d ,  
a p p a r e n t l y  for  s a f e t y  r e a s o n s ,  immediate r e p l a c e m e n t  of t h i s  
raaar e q u i p m e n t  is n e c e s s a r y  so t h a t  FAA p e r s o n n e l  w i l l  b e  
able  t o  c o n t i n u e  t o  p r o v i d e  w e a t h e r  i n f o r m a t i o n  t o  c o n a u c t  
s a f e  a i rp l ane  f l i g h t s .  

he r e c o g n i z e  t h e  FAA's n e e d  t o  a v o i d  d i s r u p t i o n  o f  
t hese  services. T h e r e f o r e ,  w e  r ecomnena  t n a t  t h e  FHA 
r e s o l i c i t  t h e  r e q u i r e m e n t  f o r  t h e  1 4  s y s t e m s  i n  a c c o r d a n c e  
w i t h  t h e  a b o v e  r e g u l a t o r y  r e q u i r e m e n t s .  I f  A l d e n  is 
u n s u c c e s s f u l  u n a e r  t h e  r e s o l i c i t a t i o n ,  t h e  a g e n c y  s h o u l d  
t n e n  t e r m i n a t e  t h e  f i r m ' s  lease a n d  award t o  t h e  s u c c e s s f u l  
o t f e ro r .  T h i s  w i l l  p r e c l u d e  a d i s r u p t i o n  o f  t h e  s e r v i c e s .  
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Kavouras has requested the costs of filing and pursuing 
its protest, including attorney's fees. We previously have 
denled recovery of protest costs where we recomraena 
recompetition of a procurement under which the protester's 
proposal improperly was rejectea. In our decision, - The 
Hamilton Tool Co., B-218260.4, Auq. 6, 1985, 85-2 C.P.U. 
11 132, for example, we concluaea that while other potential 
contractors benefitted from resolicitation, the protester's 
interest was sufficiently protectea so that there was no 
need to allow protest costs. Here, however, the protest 
does not involve the rejection of a proposal but, rather, 
the improper award of a contract resulting from a lack of 
competition. It was the broaa purpose of the Competition in 
Contracting Act of 1984 (CICA), 41 U.S.C. S 253, et seq. 
(West Supp. 1985), to increase and enhance cornpetiton on 
federal procurements, ana we consider the incentive of 
recovering the costs of protesting such an improper award to 
be consistent with this purpose. hashington National Arena 
Limited Partnership, B-219136, Oct. 22, 1985, 85-2 C.P.D. 
11 - . Accordingly, Kavouras is entitled to its costs of 
pursuing the protest. 

The protest is sustained. 

Comptroller Ge era1 
of the Unitea States 




